


























distinctions were required by the circumstances, because until 2005, Lennar Homes controlled
the Association. It would have been wholly illogical for Lennar Homes to grant to itself or an
affiliate the right to acquire the Club Facilities. For that reason, the Lennar Defendants
contemplated that the right to acquite provision would apply after the community was
completed, and when the totality of the Club Members had been established.

Notwithstanding section 24’s plain language granting the right to acquire to the Club
Members, the Association maintains it is the recipient of the right to acquire by virtue of section
24’s incorporation of section 617,31, which references a “homeowners’ association” as the entity
receiving an option to purchase (§ 617.31(1)(a)) and as the entity entitled to receive notice of a
bona fide offer of sale (§ 617.31(1)(a) & (2)). What the Association misses, however, is that
section 24 makes clear that section 61731, Florida Statutes must be read in light of, and
secondarily to, the express terms of the Declaration. Moreover, absence the guidance provided
by Article VI, Section 24, the Plaintiffs would lack a cause of action, because the facilities were
never leased to the Association as required by section 617 31, Florida Statutes.

Article VI, Section 24 begins by acknowledging that the leasehold arrangement
contemplated by the statute is inapplicable (“Although the club arrangement is not a lease of
recreational facilities .. ). Then, section 24 grants the right to aéquire to the Club Members,
not the Association.

The leasehold arrangement contemplated by the statute is inapplicable because the statute
starts from the presumption that the developer has leased the “commonly used facility” to the

homeowners’ association. Fla Stat. § 617.31(1) As such, the statute directs its language at a

hypothetical homeowners’ association. In this case, the Association is not the lessee of the Club

Facilities; instead, the Club Facilities is owned and controlled by the separate Club Owner and
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membership comprises separate, voluntary Club Members. It follows that the statute’s “option
to purchase the facilities” must be directed at the Club Members, not at the Association !’

The Declaration used the statute to define how the right to acquire would be carried out,
not who would be granted the right to acquire. The Plaintiffs cannot dispute that parties who are
not subject to a statute may choose to use parts of the statute to define their relationship without

bringing the full force of the statute to bear. Craddock Intern. Inc. v. W.K.P. Wilson & Son. Tnc..

116 F.3d 1095, 1107-08 (5™ Cir. 1997); Ralston Purina Co. v. Barge Juneau & Gulf Caribbean

Marine Lines, 619 F 2d 374, 376 (5th Cir. 1980) Thus, reading section 24 and section 617.31,
Florida Statutes together, it is clear that the Club Members (not the Association) were granted a
right to acquire the Club Facilities.

To interpret the plain language of section 24 as suggested by Plaintiffs would cause the
referenced statute to trump the clear and straightforward language of section 24: worse, it would
do so despite the caveat in section 24 that section 61731, Florida Statutes is not wholly
applicable. Such a reading would circumvent the plain intent of the Declaration. It would also
lead to the unintended result of causing Association members who are not also Club Members to
participate in an action concerning, and, in the unlikely event the Plaintiffs prevail, acquisition

of, the Club Facilities

4 Even if there is Ambiguity, Florida’s Rules of Construction Make Clear
that the Right to Acquire Belongs to the Club Members

As set forth above, the clear intent of section 24 is wholly reconcilable with section
617.31, Florida Statutes and, as such, there is no occasion for this Court to resort to a strained

construction of the statute or the Declaration. Harris v. School Bd. of Duval County, 921 Sp. 2d

' Alternatively, if the Plaintiffs wish to persist in their argument that the Association is the proper party, the entirety
of the case should be dismissed, because all parties agree the Club Facilities were never leased to the Association.
Consequently, no liability exists nunder the statute,

127224202 11



725, 733 (Fla. 1st DCA 2006) (explaining that apparently conflicting contractual clauses should
first be attempted to be reconciled before resorting to judicial construction). Nonetheless, even if
the Court were to find an ambiguity, Florida’s canons of contractual construction demonstrate
that the Declaration provided only the Club Members with a right to acquire. “When a conflict
arises under a contract, and such conflict requires construction of possibly inconsistent
provisions thereof, the general rule of construction requires that provisions stated in general

terms must yield to those stated in specific terms.” Cypress Gardens Citrus Prods.. Inc. v.

Bowen Bros., Inc., 223 So. 2d 776, 778 (Fla. 2d DCA 1969). Here, the Declaration’s specific

grant of the right to acquire to the Club Members must govern, while the terms of the statute,
incorporated generally by reference, must vield Any other result destroys the coniracting
parties’ clear intent, a consequence that the Court must avoid.

V. CONCLUSION

Plaintiffs elected to plead alternative causes of action Given the scant legal bases to
persist with or prevail on the cause of action, Plaintiffs pursued every possible legal option, no
matter how untenable. However, now that discovery is complete, the time has arrived for the
Court to narrow Plaintiffs’ Complaint by half No doubt exists that the Association lacks
standing. To the extent any party was granted a right to acquire, it was the Club Members.
Because the Association lacked any right to acquire, and has not suffered any damages for the
alleged breach, the Court should grant partial summary judgment in favor of Defendants and

against the Association as to Counts 1, 3, 5,7,9, 11, 13, and 15.
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WHEREFORE, the Defendants respectfully request this Court enter Partial Summary
Judgment in their favor and against the Association on the issue of the Association’s standing to

bring its claims in this action.
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