






































(‘Facility Fee’).” (July 17, 2000 Term Sheet) And, it is precisely for this reason that the total
purchase price was apportioned between the $2 5 million for the Club Facilities and the $6.34
million for the contract rights that expressly included the Facilities Fees. Consequently, because
the right to acquire provision clearly and unambiguously applied to the Club Facilities and did
not include the right to acquire the Facilities Fees, the Plaintiffs are not entitled to recover the
Facilities Fees as damages in this case.

7. The Express Language of the Risht to Acquire Controls Even Under
Circumstances that May Cause the Right to be Circumvented

A contractual right to purchase is construed in strict adherence to the clear and
unambiguous language of the provision. As the Florida Supreme Court has explained, this is
true even when the right itself might be circumvented by various circumstances.

Despite the Plaintiffs’ assertion that no Florida law exists that is addresses this issue, the

matter was considered in Robbinson v. Cent. Props., Inc., 468 So. 2d 986 (Fla 1985). There, a

real estate development company obtained a right of first refusal to purchase the water and sewer
system on a landowner’s property. Id. at 986-87. Subsequently, the landowner created a
corporation to operate and own the water and sewer system. Id. at 987 At issue was whether all
of the capital stock of the corporation could be transferred without iriggering the right of first
refusal. Id. The First District held it could not, because the right of first refusal “could be
circumvented quite easily” if ownership in the corporation (which in turn owned the water and
sewer system) could be transferred. Id. The Florida Supreme Court, however, reversed,
concluding that where the unambiguous language of the right of first refusal did not extend to the
sale of the capital stock, the right was not triggered. Id. at 988. Because language inclusive of a
transfer of corporate stock could have been included if the parties had intended it, the Court

would not add it.
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[Tlhe contract provision only refers to the purchase of the water and sewer
system. It does not refer in any way to the purchase of corporate stock, and,
absent any contrary intent in the contract, the unambiguous language of the
contract controls. Therefore, . . . [the] right of first refusal does not extend to the
sale of [landowner’s] capital stock.

[T]he parties were free at the time of entering into the contract to extend the right
of first purchase to stock sales and transfers which they did not do

Robbinson, 468 So. 2d at 988 (emphasis added)

Likewise, in Cruising World, Inc. v. Westermever, 351 So. 2d 371 (Fla. 2d DCA 1977),

the Second District held that a lessee’s right of first refusal to purchase real property owned by
the lessor marina was not triggered by the sale of all of the lessor marina’s corporate stock to a
third party Id. at 372. The option “went directly to the land itselP” and therefore “did not

extend to the corporation’s stock.” Id. at 373; see also Pantry Pride Enters. v. The Stop & Shop

Cos., Inc., 806 F 2d 1227, 1229 (4™ Cir. 1986} (holding that right of first refusal reached only the

leasehold interest and not the equipment associated with the leasehold); Fox Grocery Co. v.

Univ. Foods, Inc., 382 S.E 2d 43, 46 (W .Va. 1989) (holding that right of first refusal did not

include leasehold interest because the term “lease” was not mentioned in the grant of “assets,
inventory, furniture, and fixtures, stock or other property proposed to be sold pledged, or
transferred™).

Like the real estate company in Robbinson and the lessee in Westermeyer, the Plaintiffs
are not entitled to recover more than what the express terms of the right to acquire explicitly
affords them. The right to acquire provision is specific and unambiguous. If the partics to the
Declaration had intended to include the Club Facilities Fees into the right to acquire, they were
free to do so at that time or in a subsequent amendment. Robbinson, 468 So 2d at 988. The

parties did not do so because they did not intend it.
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Iv. CONCLUSION

No genuine issue of material fact exists as to the express and unambiguous terms of the
right to acquire. The right to acquire granted to the Club Members a right to acquire the Club
Facilities, a specifically defined term. The right to acquire the Facilities Fees, on the other hand,
was purposefully excluded from the right to acquire and also the definition of Club Facilities.
Therefore, the Facilities Fees were not subject to the Plaintiffs’ right to acquire, no matter how
they attempt to manipulate the language and/or the circumstances. Summary judgment on the
issue is, accordingly warranted as no genuine issue of material fact exists

WHEREFORE, the Defendants respectfully request that the Court enter Partial Summary
Judgment in their favor and against the Plaintiffs on the issue of the Plaintiffs’® entitlement to

acquire the Facilities Fees and/or recover the Facilities Fees as damages.
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