




































































































































































[HE FULION COUNTY ADMINISTRATOR, as Administrator of the hitp://www floridalawweekly com/newsystemy/showfile php?fromsearc

of 10

concerning the presuit investigation period. See §§ 766.104(2), 766 .106(4), Fla. Stat (1995); Tanner
v. Hartog, 618 So. 2d 177 (Fla. 1983).

SGiven our jurisdiction on the basis of the certified question, we have jurisdiction over all of the issues
raised in this case. Feller v. State, 637 So. 2d 911, 914 (Fla. 1994).

BJustice Frankfurter wrote:

The Federal Rules of Civil Procedure are the product of the progress of centuries from the
medieval court-room contest -- a thinly disguised version of trial by combat -- to modern
litigation "Procedure is the means; full, equal and exact enforcement of substantive law
is the end " Pound, The Etiquette of Justice, 3 Proceedings Neb. St Bar Assn. 231
(1909). This basic consideration underlies the Rules; with it in mind we construed Rule
50(b) in the Montgomery Ward case.

It has been said of the great Baron Parke: ~ His fault was an almost superstitious
reverence for the dark technicalities of special pleading, and the reforms introduced by the
Common Law Procedure Acts of 1854 and 1855 occasioned his resignation.” Sir James
Parke, 15 D.N B. 226

Baron Parke despaired prematurely. If he had waited another hundred years this Court
today would have vindicated his belief that judges must be imprisoned in technicalities of
their own devising, that obedience to lifeless formality is the way to justice.

Johnson, 344 U S, at 62 (Frankfurter, J ., dissenting).

"The legislative history of section 95.11(4)(b) does not provide guidance on this issue as no staff
analyses have been retained by the Florida State Archives.

81n the 1996 session, the legislature saw fit to include within the medical malpractice statute of
limitations a provision creating an exemption from bar under both the statute of limitations and the
statute of repose for a minor until he reaches his eighth birthday. See § 95 11(4)(b), Fla. Stat {Supp.
1996).

%See § 768.17, Fla. Stat (1995) ( "It is the public policy of the state to shift the losses resulting when
wrongful death occurs from the survivors of the decedent to the wrongdoer. Sections 768 16-768.27
are remedial and shall be liberally construed ); Stern v. Miller, 348 So. 2d 303, 308 (Fla. 1977)

(recognizing the that the Wrongful Death Act "is remedial in nature and is to be construed liberally™).

107ex. Civ. Prac. & Rem. Code Ann. § 16.003(b) (West 1986).

MTex Civ. Prac. & Rem. Code Ann. § 16.009 (West 1986) states:

(a) A claimant must bring suit for damages for a claim listed in Subsection (b) against a
person who constructs or repairs an improvement to real property not later than 10 years
after the substantial completion of the improvement in an action arising out of a defective
or unsafe condition of the real property or a deficiency in the construction or repair of the
impravement.

(e) This section does not bar an action: .
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(3) based on wilful misconduct or fraudulent concealment in connection with the
performance of the construction or repair.

12896, e.g., Geisz v. Greater Baltimore Med. Citr., 545 A.2d 658 (Md. 1988); Fowles v. Lingos, 569
N.E 2d 416 (Mass. App. Ct. 1991); Smile v. Lawson, 435 S.W.2d 325 (Mo. 1968} (en banc); Howell v.
Murphy, 844 S W 2d 42 (Mo. Ct. App. 1992, Krueger v. St. Joseph's Hosp., 305 NW.2d 18 (N D.
1981); Merrill v. Reville, 380 A 2d 96 (Vt. 1977).

13See, e g., Baker v. Beech Aircraft Corp., 114 Cal Rptr. 171 (Ct. App. 1974); Molineux v. Reed, 532
A.2d 792 (Pa. 1987).

145e0e Walker v. Beech Aircraft Corp., 320 So. 2d 418 (Fla. 3d DCA 1975) (cause of action runs from
date of death not discovery of cause of death)

1E’See, e.g., Palmer v. Borg-Warner Corp., 838 P.2d 1243 (Alaska 1992); Anson v. American Motors
Corp., 747 P 2d 581 (Ariz. Ct. App. 1987) ; First Interstate Bank v. Piper Aircraft Corp., 744 P 2d 1197
(Colo. 1987); DeCosse v. Armstrong Cork Co., 319 N.W.2d 45 (Minn. 1982); Muller v. Thaut, 430

N W 2d 884 (Neb. 1988); Miller v. Romero, 413 S E 2d 178 (W. Va. 1991).

16See, e.g., Perry v. Staver, 473 P 2d 380, 383 (N M. Ct. App. 1970) {Wrongful death cause of action
is a statutorily created right. ""Estoppel cannot be successfully asserted to lengthen the existence of
such a statutorily created right of recovery."); Shover v. Cordis Corp., 574 N.E.2d 457 (Ohio 1991).
Ohio courts have consistently held that fraudulent concealment will not enlarge the time for bringing
an action under the statute of limitations. Fraud may only toll the statute of limitations where fraud is
the gist of the action. In Shover, the court did indicate that the plaintiff could bring an action for fraud
which had a longer statuie of limitations than found in the wrongful death statute.

1710 much the same way, a court may always refuse to enforce a grossly unfair coniract under the
equitable doctrine of unconscionability. See § U.C.C. § 2-302 cmis. 1-2 (1987}

s stated by the United States Supreme Court in Order of Rallroad Telegraphers v. Railway
Express Agency, Inc., 321 U.5. 342, 348-49 (1943):

Statutes of limitation, like the equitable doctrine of laches, in their conclusive effecis are
designed to promote justice by preventing surprises through the revival of claims that have
been allowed to slumber until evidence has been lost, memories have faded, and
witnesses have disappeared. The theory is that even if one has a just claim it is unjust not
to put the adversary on notice to defend within the period of limitation and that the right to
be free of stale claims in time comes to prevail over the right to prosecute them.
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